
Examiner’s comments Evidence 2018 
 
 
Question 1  
 
The question concerned a civil case, which most students identified and then 
applied the relevant and applicable sections of the Evidence Act. Most 
students also considered the relevance of each piece of evidence which in 
turn led to identifying the correct issue to be discussed. 
 
Students were required to consider documentary evidence and s48 and 
whether a contract is hearsay or original evidence. Other issues included the 
expertise of Dr Shand and whether he could provide relevant expert evidence 
on the issues involved; whether the letter was privileged or whether that 
privilege had been waived; whether Ben was an unfavourable witness and 
leave ought to have been given to cross-examine pursuant to ss38 and 192; 
whether certain questioning was improper within the meaning of s41. Many 
students struggled with knowing how to use Jane’s prior criminal record and 
should reconsider the operation of ss103 and 106. Many students failed to 
consider the rule in Browne v Dunn and the rule of fairness that would require 
the email to be shown to Jane to answer. 
 
 
Question 2 
 
The question concerned a criminal case and only those sections relevant to 
criminal cases ought to have been referred to. Issues included the use of 
Jim’s representation being “unavailable” and the operation of s65. The CCTV 
images are documentary evidence and the police evidence is arguably 
irrelevant as it does not assist. There was an issue of hearsay concerning 
Tom’s words and whether an exception applied. Issues of s138, expert 
evidence and admissions required detailed understanding and application of 
various sections. Students did reasonably well in dealing with the ERISP, but 
some failed to address s281 Criminal Procedure Act. The final issue of failure 
to testify was not dealt with very well. Students needed to apply s20 and the 
caselaw studied. 
 
 


