
Conveyancing Examiner Comments      

1. Analysis of outcome 

 

This was a closed book exam for Conveyancing. Results were: 

 

Pass grade  Number % exam  March /2018 

PD  15  33.33  

PM  11  24.44  

P  15  33.33  

Fail  04  08.89   

40-49  (1)  (Still failed) =3.59%    

Total sat 45            (rounded) 100%   

 

2. Comment on outcome 

2.1 This Summer Term 2 cohort had Distinction and Merit increased passes, and a combined 

5.7 % against Summer 2016 cohort of 42, the first closed book exam.  

2.2 I gave 2 maximum marks (20) for answers. I do so only rarely when there is no relevant 

matter omitted from a well-constructed, error free answer confined to the aspects of 

inquiry. 

2.3 The Highest marked student (86) was followed by students with marks of 84 and 82. 

2.4 Passes were 2.4% less than 2/2016 because passes with Merit and Distinction increased. 

2.5 Many students had trouble remembering case names, which is surprising as the Subject 

Guide section attached to the paper sets out all prescribed case names (with citations) 

under the heading of the subject matter to which they relate. A few answers nominated 

the wrong case name to describe the facts and/or decision of the intended case. Others 

said eg “the case about the drums of hardened cement in the basement”, or the case of 

“………………………v …………………………..”. 

2.6 For this exam, the Board wisely included the entire Conveyancing (Sale of Land) 

Regulation (the Reg) which was a great boon to students familiar with it, to quote specific 

words of clauses. It made clear that students who were not familiar with the Reg could 

not in the time allowed find the relevant clause and resorted to summarising their 

recollection of its meaning, earning less merit. The Reg and the Contract for Sale of Land 

(CSL) are the centrepieces of this Conveyancing subject and need close familiarity. 

Erroneous Zones     

1. As always, there are students who seek to pad out their lack of knowledge with knowledge 

not sought by the question. Not only does irrelevant material earn no marks. It wastes time 

which could be usefully applied to another question, or in checking other answers for errors 

and omissions. It could earn negative marks on the basis that the candidate believes the 

material is relevant to the question. 

2. Q3 & Q4 called for discussion or advice to the client on 9 different aspects of conveyancing 

law and practice arising from 2 fact situations. This was a test of the spread of a student’s 

preparation, without requiring extensive response, say a page of 30 -33 lines per aspect. 

Mostly there were one to three leading cases needing mention with brief facts and decision.  
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These questions suit students who know a little about a lot. Students who referred to cases 

received higher marks. Regrettably there were students who tried to waffle their way through 

these and other questions without imparting substantive knowledge. No marks for waffle. 

3. Q2(a) asked students to advise clients who had purchased a dwelling large enough for a 

swimming pool. After exchange, the client was told in answer to a requisition, that there was 

a Council stormwater main intersecting the back yard. Asked to advise the clients on their 

options, about half the cohort gave advice erroneously assuming the Stormwater main was 

covered by the prescribed warranty in the Reg relating to undisclosed sewers. It is not. It is a 

Council easement under the Roads Act which does not require registration on the title and is a 

latent defect if undisclosed before contract. Some students realised the error half way through 

the answer and offered the correct options of either rescission under the Rule in Flight v 

Booth or completion reserving a claim for damages to be made afterwards. 

4. In Q4(ii) quite a few students advised purchaser Angelo could rescind the contract for an 

unapproved timber deck which breached the prescribed warranty Schedule 3 (1) (d) (structure 

justifying a demolition, upgrading etc order).They overlooked the stated information that 

Angelo knew about it before exchange. Reg cl 17(3)(b) precludes rescission by a purchaser 

with foreknowledge, as does cl. 6.3 of the CSL. 

5. Question 4 (c ) involved an undisclosed encroachment raising Schedule 2 clause (1) of the 

Reg which allows a purchaser to requisition for its removal. Many students wrongly assumed 

the clause allows rescission under the provisions of the Reg. and went completely off track. 

The clause allows the operation of Flight v Booth and in this case only damages because the 

latent defect was of minor consequence (overhanging eves and gutters), not substantial 

enough to attract rescission. 

6. Question 4(d) involved a vendor’s difficulty in giving promised vacant possession to the 

purchaser, Angelo, due to a tenant reluctant to leave. Many students described the vendor’s 

failure to give vac. poss. as a latent defect. Many also advised Angelo should involve himself 

in the termination of the tenancy, in one case by applying before completion to the NCAT for 

termination. These were erroneous advices. The vendor’s failure was a substantial breach of 

contract entitling Angelo to serve Notice to Complete. Angelo had no business involving 

himself in termination of tenancy and could be establishing conduct by election, that he was 

waiving completion according to the contract terms. 

7. Other errors include: 

a) Assuming the right of a purchaser to cool off when there was no indication in the 

question that such a right arose, 

b) Advising a purchaser, not to proceed with the contract when the question made clear 

contracts had been exchanged. 

8. Question 1 and 5 which required students to know a lot about a certain aspect, were handled 

reasonably well, with only 4 and 5 marks respectively, below 10. The questions were 

answered by the following numbers of students: 

Q1  Q2  Q3  Q4  Q5 

 23  34  44  37  38 

 

David Ross 

Primary Examiner 


