
 

PRACTICE AND PROCEDURE – MARCH 2018 EXAMINATIONS 

 

EXAMINER’S COMMENTS 

 

 

Question 1 

 

It is important to appreciate what the question is asking for.  Question 1 sought submissions 

from the defendant to persuade the court to order mediation under s.26 CPA.  It did not ask 

for a general discussion on exercise of discretion under s.26. 

 

Submissions require a discussion of relevant facts, then an outline of principles which have 

guided other judges as to whether discretion should be exercised, and then considering the 

facts in the light of such principles – but the object is to (fairly) present a successful and 

persuasive argument. 

 

 

Question 2 

 

The three cases, especially the High Court decisions, are significant in helping to define the 

approaches a lawyer should adopt across a range of procedures.  Most answers dealt with the 

issues raised by the three decisions but a number of answers did not lead to a formulation of 

practical approaches the young solicitor should adopt in her day to day work, e.g. AON’s case 

is wider in its ramifications than amendment but on amendment – always think that if there is 

a late application for amendment she is the one who will have to depose to an affidavit and 

really have her explanation accepted, so don’t prevaricate in at least putting the other party on 

notice. 

 

 

Question 3 

 

The answer should have addressed AON’s cases and the principles laid down by the High 

Court; and also Hannaford’s case where the judge applied AON and also went through, on the 

facts, each relevant factor in s.58(2)(b). 

 

A number of answers suggested refusal of leave, and if properly considered that exercise of 

discretion was valid.  Some answers did not take into account justice that should have been 

accorded to the plaintiff.  Section 64(2) CPA provides for all necessary amendments (subject 

to s.58), the amendments were based on the same facts and an adjournment would be needed, 

but nowhere near a delay as AON’s case.  AON itself said that not all delay is fatal. 
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Question 4 

 

Most answers were satisfactory, at least in respect of some of the paragraphs, if not all four. 

 

There was unevenness  in argument, for example; some answers were to set aside paragraph 4 

but to allow paragraph 1.  Paragraph 1 is  broad and its lack of specificity is clearly subject to 

being set aside.  It is now quite an old case but as a matter of a practical approach the facts 

and discussion in the Commissioner for Railways v Small (1938) 39 SR 654 is always a good 

starting point. 

 

 

Question 5 

 

This question generally was answered satisfactorily.  There were no real problems with (a) as 

the steps are mostly laid out in PN SC CL 5 as a specific provision.  It was important to 

specifically refer to r 31.23 and that the expert must state he/she has read it and agrees to be 

bound by it.  As well, each aspect of r 31.27 is important. 

 

In terms of propriety, there are r 31.22 (contingency fees etc) and r 31.37(a), (b) – no prior 

contact. 

 

 

Question 6 

 

There appeared to be some confusion as to the procedure leading up to a person attending to 

be examined.  It is a 2 step process.  

 

(1) File summons (or notice of motion) – court allocates a return date before the court. 

 

(2) Serve a sealed copy of the summons and affidavit on the proposed informant, to be 

served personally. 

 

(3) Appear on first return date (informant may appear but it is their option). Court reads 

evidence and makes an order for examination.  Order made returnable  at a further 

date. 

 

(4) Serve a sealed copy of the order personally on the informant and it is now that 

conduct money cuts in. 

 

(5) On return date, examine informant. 
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