
Examiner’s comments: Practice and Procedure - March 2019 Examination 

 

The following comments emphasise the approach to answering question 1 i.e. s26 CPA an order for 
mediation. 

Question 1 

in lectures on s 26 CPA the emphasis was on the range of decisions wherein the various judges set 
out help each approached the exercise of discretion under s 26 CPA. Quite a few answers to this 
examination question did not adopt this approach, yet that is how the courts come to decisions that 
have to be made under s  26 CPA. 

Students need to read the range of decisions but in essence in Higgins and Higgins [2002] NSWSC 
455 the Court’s approach was: 

 the discretion is very wide 
 all relevant factors need to be considered 
 nevertheless the court will not order that the parties undergo mediation if there are no 

prospects of mediation being successful. 
 

Thus the required approach to the question is to consider all relevant factors, also taking into 
account s 27 CPA. 

Other decisions consider various factors, including how the courts consider where there is real 
opposition by a party  to undergoing mediation, and adopt “hands of a skilled mediator”. 

One factor in Nouns case [2014] NSWSC 429 was the role of s 56  CPA - it was held t be a significant 
factor.  However, the question cannot be answered adequately by dealing at length with a general 
discussion of the relevance of  ss 56, 57 and 58 CPA but failing to discuss the approaches the court 
has adopted in Higgins ( and other cases) – ie  a  wide  discretion and all the relevant factors 
considered ( of which s 56 CPA is one factor – but significant).  

What was premature and unnecessary, as contained in some answers, was to threaten the plaintiff’s 
lawyer in submissions with an exposure to personal costs orders. Firstly Schedule 2, Legal 
Professional Uniform Law Application Act (reasonable prospects of success) applies to a claim for 
damages, a  family provision claim under the Succession Act is not a claim for damages - it is a claim 
for provision to be made out of the deceased’s estate.  Secondly, to threaten a lawyer with dire 
consequences under s 99 CPA is inappropriate, on this application for an order under s 26 CPA.  
Thirdly a factor is, will the mediation work? So why is the plaintiff’s lawyer not able to put  his 
client’s position – that  mediation is unlikely to be successful.  

Once mediation is conducted but fails, and the matter proceeds to court hearing it may then be 
appropriate (if the plaintiff’s claim is weak) to consider offers of compromise etc.   

The following comments are  for  students general information and, even relevant for those going 
into practice, and concern a couple of the examination questions. 

Amendment 



In considering a late application for amendment under s 64  CPA, the  very significant principles set 
out in a AON Risk Services Australia Ltd v Australian National University (2009) 239 CLR 175 must be 
considered and where appropriate applied. 

However, there are other discretionary factors raised by s 58 (2) (b) CPA that may need to be 
considered. Often, when you look at the history of a particular matter, say some delays by the 
defendant, you do have to consider the extent of these delays. It is always therefore relevant to 
consider the approach by the Judge in Commonwealth Bank of Australia v Susan Hannaford Pty Ltd 
(No 2) [2013] NSWSC 574 ( and the Court of Appeal affirmed that decision) wherein the Court 
considered the discretionary factors in some detail and took them into consideration. 

Offers of Compromise    

A couple of matters need to be considered: 

(i) an offer  expressed to be “This offer is made in accordance with the UCPR” conforms 
with rule 20.26 (2) (d). If you are cautious you can be more specific and express the offer 
to be “ made pursuant to rule 20.26 UCPR” but it is not required. 

(ii) In trying to work out if the offer is a real compromise, consider an offer expressed to be 
“verdict for the defendant, and the defendant will pay to the plaintiff $20,000 in respect 
of the plaintiff’s costs”.  Why isn’t this a real compromise? The defendant actually won 
the case and the plaintiff lost, as it turned out, and yet the defendant was prepared to 
give an amount of $20,000 to try and settle the case under the Offer of Compromise. 

(iii) Within the 2 month period up to the trial date, the time that the must be open for  is not 
28 days  but what is a reasonable time.  Within  this 2 month period, the parties 
undoubtedly get to know their own case well  and as does the other party, so it should 
not be difficult for a party  who receives an offer of compromise to fully appreciate what 
the offer entails.  So “reasonable time” does depend on the circumstances,  but it is 
should not be difficult to argue that you have given a reasonable time , even if it is a 
short period before ( or even during) the trial.  
 

 

 

 

 

  


